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भारत निर्वाचन प्रायोग 


नई दिल्ली , 7 मई , 1993 


Commission hçrohy publishes the order of the High Court 
of Madhya Pradesh, Indore Bench, Indore dated 18th Decem 
ber , 1992 in Elcction Petition No . 2 of 1991 . 

[ No. 82 / MP - HP / 2 /91 / 93 ] 

___ By Order , 
GHANSHYAM KHOHAR , Secy. 


ELECTION PETITION NO . 2 /91 


आ . प्र . 91 : -.. लोक प्रतिनिधित्व अधिनियम , 1951 ( 1951 
का 43 ) की धाग 106 के अनुसरण गें , निर्वाचन ग्रागोग 
वर्ष 1991 की निर्वाचन अर्जी सं . 2 में मध्य प्रदेश उच्च न्यायालय , 
इन्वीर बैच , इन्दोर के तारीख 18 दिसम्बर, 1992 के प्रादेश को 
एतद्द्वारा प्रकाशित करता है । 


Subhash Chandra 


Vs. 


Ranieshwar Patidar 


ORDER 


[ सं . 12/ म . प्र. -- मो . स ./ 2/ 91/ 93 ] 

आवेश से , 
घनश्याम खोर, मचिव 


घनण्य 


ELECTION COMMISSION OF INDIA 


By this election petition under sec. 81 of the Representa 
tion of People Act, 1951 ( for short the Act ) , the petitioner , 
who is an elector and also a candidate having lost calls in 
question the election of the respondent on 17 -6 -91, in Gene 
ral Electic to the Lok Sabha , from Khargone Constituency 
No . 6 / 93 and 7 /92 dated 9 - 7 - 1992 under section 86 read 
in paragraph 6 running into numerous sub - paras of tho 
petition . 

2. The respondent by application I. A . No. 1691 dated 
7 -12- 91, IA, No. 392 dated 27- 6 - 92 and applications I. A . 

No . 6 / 93 and 7 / 92 dated 9 - 7 - 1992 under section 86 read 
___ with section 81, 83 of the Act and under Or, 7 r. 11 

and sec. 151 C . P . C ., raised preliminary objections as regards 


New Delhi , the 7th May, 1993 


O . N . 91, - - In pursuance of section 106 of the Repre 
sentation of the People Act, 1951 ( 43 of 1951) the Election 
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maintainability of the election petition and prayed for its 9 . The legal requirement in his behalf is not in dispute , as 
dismissal with costs . 

is cvident from the petitioner s reply filed o n 6 - 3 -92 . 


3. The pettioner by his replies filed on 6 - 3 - 92 and 10 - 7 -92 
to the aforesaid applications has contested and controverted 
the allegations made by the respondent and prayed for dis 
missal of these applications. 

4 . The following preliminary objections to the maintain 
ability of tho election petition arc raised and have been 
argued by the parties , 


10 . It is an admitted position that the proviso 10 sub -section 
( 1 ) of sec. 83 of the Act, lays down that where the petitioner 
alleges any corrupt practice, the petition shall also be 
accompanied by an affidavit in the prescribed form in 
support of the allegations of such corrupt practice. Rule 94 
A of the Rules says that the affidavit referred to in proviso 
to sub - section ( 1 ) of section 83 of the Act, shull be in 
form 25. 


( 1 ) The affidavit as sworn and filed by the petitioner along 
with the petition is not in accordance with section 83 of the 
Act and rule 94 - A of Rules and prescribed form 25 of the 
Conduct of Election Rules 1961 ( for short the Rules ). 


11. The factual and legal position being clear , what it 
contended by Shri Mathur , senior Advocate appearing for 
thc pctitioner is that Scc , 83 ( 1 ) of the Act and yule 94A and 
form 25 have been complied with , 


( 2 ) The verification is not in accordance with Rule 9 of 
1hc Election Petition Rules as framed by this Court it con 
travenes rules 4 , 5 , 7 and 15 of the High Court Rules and 
orders. 


(3 ) The copy of the petition as served and supplied to the 
respondent in view of the certain omissions therein , cannot 
be said to he a true copy within the meaning of section 
8113 ) of the Act. 


12 . Section 87 of the Act deals with contents of the peti 
tion . The proviso to clalise (a ) of sub -sec . ( 1) of Section 
83 of the Act clearly provides that where the petitioner 
alleges corrupt practices the petition shall also be accompanicd 
by an affidavit in support of the allegations of such corrupt 
practice and the particulars thereof. Rule 94 - 4 of the 
Election Rules, 1961 prescribes Form 25 for swearing such 
atſidavit. 


13 . It is no longer Re s integra that such affidavit in sup 
port of allegations of corrupt practice forms an integral 
part of the petition itself. 


Conscqucntly , the petition is libale to a summary dismisal. 

S. Before proceeding further to deal with the aforesaid preli 
minary objections, it may he noted at this stage , that Shri 
Maheshwari, who had also raised a preliminary objection as 
regarding attestation of affidavit by Oath Commissioner and 
prcsentation of thc petition before Additional Registrar of 

this court, abandoned the same, vide order sheet dated 
10)- 7 -1992 , Learned counsel also placed on record copy of 
the petition as served on the respondent. 


14. A Division Bench of this court in Gangaram Bandil 
Vs. Rashmi Parihar ( A . I. R . 1987 H . C . 208 ) has following M . 
Karunanidhi Vs. H , V . Handa ( A . I. R . 1983 S . C . 585) and 
M . Kamlam Vis . Dr. V . A . Said Mohd . ( AIR 1978 S . C . 840 ) 
has categorically held that such an allidavit in support of 
allcgations of corrupt practice forms an integral part of the 
election petition . 


6 . Since respondent s main attack is on the verification of 
the petition , it would be worthwhile to reproduce the same 
for reudy reference : 

" VERIFICATION 
I, Subhash Chandra Slo Shri Gangaram Yadav, Jo hereby 
verify that the contents in paragraphs No. 1, 2 , 3 , 5 , 6 -I- A 
( 1 ), (2 ), (3 ), ( 4 ), ( 5 ), 1- B ( 1 ), (2 ), (4 ) ] ( II) ( 1 ), ( 2 ), ( 5 ), (6 ), 17 ), ( 8 ) 
11 and 12 are truc to my personal knowledge and that 
the contended in paragraphs 41a ), b ), ( c ), ( d ), 6 ( 1 ), 
( 2 ), ( 3 ), 9 , 10 and 13 are true to my information receiyek ! 
by me which I believe to be true . 


Veriſed this the 29th day of July , 1991 at Jabalpur. 

Sd - 
Petitioner 


15. Shri Mathur senior Advocate appearing for thc peti 
tioner has urged that tho rules of procedure should not be 
so stretched applied as to defect the cause of Justice , Placing 
reliance upon the following decisions Ma. Shive vs. Maung 
MO ( AIR . 1922 P . C . 249 ), Raja Inderject vs. Amursingh 
( A . I. R . 1923 P . C . 135 ) , Owners and Parties vs. Farlando 
Lopez (AIR . 1989 S . C . 2206 ), Ganesh Tradaing Co . vs . 
Mojirani ( A . I.R . 1978 S . C . 484 ) and Rajnarain vs . 
Smt. Indira Gandhi ( AIR 1972 S . C . 1302 ) it was strenu 
ously urged ly the learned counsel that rules of procedure 
is a hand maid and mistress of jusicc , As a general statc 
ment there can be no dispute with it, but it cannot be made 
a nulter of universal application . A well grounded gencrali 
sation may he of sume help but not a swceping generalı - 
tion embracing a greater number and variety of unfoundert 
inference s based on false analogies , Shri Mathur has omp 
loyed an argument with some correctness indeed , hut ovc1 
rating its probative force Except for the CASE of Smt. 
Indira Gandhi ( AIR 1972 SC 1,302 ) the other cases relied 
lipon do not even rolate to election matters . They deal with 
such questions as allowing an amendinent on admitting addi 
tional evidence linder Or, 41 r , 27 , C . P . C . On the require. 
ment of signature of a witness on his statement recorded on 
commission as required by rule 4 of Chapter XXII of the 
High Court Rulei, framed hy the Calcutta High Court, even 
in Smu . Indira Gandhi s caso ( supra ) what the question 
before the Supreme Court was one of pleadinys. It was 
in this context that the Supreme Court observed rules of 
pleadings are intended as aids for fair uial for reacting 
a just decision , 


The petitioner has verified statements as made in para 6 . 1 - 4 
at page 13 of the petition para 1 , 2 , 3 , 4, 5 (ut pages 13 , 
14 and 15 of the petition and 6 - 1- B paray 1, 3 , 4 and 4 at 
page 16 of the petition, paras 5 , 6 and 7 at page 17 of the 
petition und paras 6 - II pertaining to false statement of facts 
calculated to prejudice the election prospects of the peti 
tioner in sub para ( 1 ) and ( 2 ) at page 17 and 18 of the 
petition , as true to his personal knowledge . There very 
statements relating to corrupt practice, given in paragraph 
6 1A ( 1 ), ( 2 ), (3 ), ( 4 ), (5 ), B -( 1 ), (2 ), ( 3 ), (4 ), 
( ), (6 ) and ( 7 ) anit 6 1A ( 1 ) and 02 have been vericil in 
the affidavit sworn by the petitioner as true to his information , 


7 . At one stage the averments have been verified as true 
to personal koowledge while the bame averment relating to 
corrupt practice have been verified as true on petitioner s 
information . In the aflidavit sworn in support of the corrupt 
practice as alleged in the petition , there is an apparent in 
consistency . 


16 . What we are concerned with at the moment is the 
statutory requirement of an affidavit under Sec . 93 of the 
Act , it is neither a quesion of construction of pleadings nor 
a question of admittrag additional evidence of allowing an 
Amendment in all such a matters a liberal approach has licen 
recommended but it cannot be applied out of context . The 
object and the purpose of the requirement of law should 
never he lost sihgt of. The fallacy of Shri Mathur s PTGU 
ment can be demonstrated by taking for instance , a case of 
preventive detention, wherein the rules of procedure not 
only play a dominant rolc , but alio of utmost importance . 


8 . Shri Maheshwari also pointed out an apparent amis 
sion in thc verification appended to the affidavit that aver 
ments made in paras 6 II ( 1 ) and ( 2 ) ( at page 17 and 18 
of the petition ) and paras 6 ( 1 ) ( 2 ) and ( 3 ) (at page 11 and 
12 of the petition ) have not at all been verificd . 


- - 


- 


- 


- 
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17. The Supreme Court in F A , Sapa etc . vs. Singora and 
ory . (AIR 1991 SC 1557 ), which Shri Mathur hus also re 
ferred to and relied upon , has observed as follows : 
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of corrupt practice and particular thereof should 
be given in the allidavit. The election petition con 
tains the allegation of corrupt practice and parti 
culars thercof. That this is the intention of the 
legislature is also clear from perusal of from 25 , 
which is the one prescribed under rule 94 - A of the 
Conduct of Elections Rules. The affidavit filed in 
support of the election petition is in accordance 
with the form ," 


" It is fairly well settled that our election law being 

tatutory in character must be strictly complied 
with since an election petition is not guided by 
ever changing common law principles of justice and 
notions of equity . Being statutory in character 
it is essential that it must conform to the require 
unicots of our election law ." 


Referring to Virendra Kumar Sakhlecha ) case the Supreme 
Court proceeded to observe as under : 


In view of the foregoing discussion the liberality of approach 
in matters of requirements of verification of petition and alli 
davit in support of corrupt practice as canyassed by Shri 
M athur cannot be arcepted . 


18 . Apart from the above defects and discrepancies in the 
verifications to both the petition as well as the ailidavit 
sworn by the petitioner in support of corrupt practice there 
are certain additions and alterations made in the petition as 
filed , but the same do not find place in the copy as served 
and supplied to the respondent. - 


“ However , in that case a failure to conclu on to rule 9 

and rule 7 of the M . Þ . High Court rules was not 
hulu to be fatal to the election petition , What was 
said was that it would be helpful in assessing the 
Value of the cyidence . But that purpose is served 
by the allegations in the election petit on itselt . 
Moreover , it appears to us that the provisions of 
rulc 9 of the M . P . High Court rules regarding the 
election petitions framed by the M . I . High Court 
by reference 10 rule 7 of the M . P . High Court 
rules found in Chapter Il regarding aſlidavits can 
qot be made use of for this purpose . Thc former 
set of rules are made under Art. 225 of the Con 
stitution and cannot make any subsrinive law and 
the rules themselves on a pçrusal of them would 
show that they relate merely to procedural matters 
unlike rules nade undor Scc . 122 ot ine Code of 
Civil Procedure . " 


" In para 6 ( A )( 2 ) at page 13 , the words in the pre 

sence of and added by thc petitioner do not find 
place in the relevant para of the copy . Similarly , 
the words entire speech was in the samc para do 
not find place in the relevant para of the copy of 
The petition . Similarly , the words more parti 
culaily some parts of the added by the petitioner 
in this para of the petition do not find place in 
the relevant para of the copy of the petition served 
upon the respondent. " 


Sapa s casc (supra ) relied upon by the petitioner has also 
held that Sakhlecha s case is not an authority for the pre 
position that failure to disclose the source on ground of 
information would result in dismissal of the petiton under 
Sec . 86 ( 1 ) of the Act. 


It was, therefore , contended by Shri Maheshwari that the 
copy of the petition as served on the respondent cannot be 
said to be a truie copy of the petition , which is liable to be 
disniissed under sec. 86 of the Act, tor n011 -compliunce (if 
sub - sec , ( 3 ) of Sec. 81 of the Act, which is mandatory . 


22 . Shri Maheshwari, however , slibnitted that he has : lso 
relied uron the case to show the mandatory nature of the 
Kulcs franied by this court. 


23 . As has been pointed out by the Supreme Court after 
resume of the case law in Sara s case (supra ) il will have 
to be clccided by the court in each individual case whether 
thç defect in the affidavil case is curable or fatal : 


19 . The importance of verification of an affidavit is to 
test the genuineness and muthenticity of allegation s and also 
to make the deponent responsible for such allegations , as held 
by the Supreme Court in A . K . K . Nambiar vs . Uuion of 
India (AIR 1970 SC 652). In Virendra Kumar Sakhlechu vs . 
Jagjivan ( AIR 1974 S . C 1957 ) the aMdavit alongwith the 
cleciion petition , which did not disclose the follice of in 
formation in respect of the speech allcged to have made by 
the appellant, came up for consideration before the Supredic 
Court, vis- a - vis the Rules framed by this Court alungwith 
for 25 , and rule 94 - A of the Election rules, 


20 . Shri Mathur , placing reliance on a decision of the 
Supreme Court in Ziyauddin Bhukari vs . Brijmohan ( AIR 
1975 SC 1788 ) contended and rightly bo that petition can 
only be distnissed for a substantial defect. But in the samo 
case as has been noted by the Court, in para 7 of the 
judgment, there was no defect at all in the form of the 
affidavit and the relevant issue was deemed to have been 
given up which is not the position obtaining in the case at 
hand . 


From thc tcıt of the relevant provisions of the R ! 

Act , Rule 94 - A and Form 25 as well as Or. 6 , 
Eule 15 and Order 19 , Rule 3 of the Code and the 
resume of the case law discussed above it clearly 
emerges ( i) a defect in the verification , if any can 
be cured , ( ii ) it is not essential that the verification 
clause at the foot of the petition or the 2011 
clavit accompanying the same should disclose the 
yrounds or Olces of information in regard to 
the vorments or allegations which are based on 
information believed to be truc , ( iii) if thr respun 

cent desires hetics particulars in regard to such 
Avctment s or allegations, he may call for the same 
in which case the petitioner may be required 10 
supply the same and (iv ) the defect in the affidavit 
in the prescribed form 25 can be cured unless the 
affidavit forms an integral part of the petition in 
wlich case the defect concerning material facts 
will have to be dealt with , subject to limitation 
under sec . 81 ( 3 ) as indicated earlier. Similarly the 
court would have to decide in each individual caxc 
whether the schedule or annexure referied to in 
see. 83 ( 2 ), constitutes an intcgal part of the elec 
tion petition or not, different considerations will 
follow in the case of the former as compared to 
those in the case of thc latter. 


21 . I m Prabhu Narayan vs. A . K . Shrivastava ( AIR 1975 
SC 968 ) the only charge made in the petition was the charge 
of publication of the pamplets and not their printing 
dealing with this question the Supreme Court beld as under : 


Further the Supreme Court has held 


" It is obvious that when sec . 123 ( 4 ) speaks of publi 

cation it means distribution . Mere printing of the 
pamphlet would not fall under sec . 123 (4 ). " There 
( ore the failure to give particulars of the printing 
cannot Icad to the dismissal of the petition , Nor 
could evidence regarding it be shut out. The 
proviso to scc . 83( 1 ) luys down that where 
the petitioner alleges any corrunt practice, the 
petition shall also be accompanied by an uffi 
davit in the prescribcl form in support of the 
allcgation of such corrupt practice and the parti 
cular, thereof. It does not say that the allegation 


" Therefore , even though ordinarily a dcfective verifica 

tion can be cured and the failure to disclose the 
grounds or Source of information may not be 
fatal, failure to place them on rccord with pin 
mptitudc may lead the court in a givea case to 
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doubt the veracity of the evidence ultimately ten 
dered . If, however , the affidavit or the schedule 
or annexure form an integral part of the election 
petition itself , strict compliance would be insisted 


sons through whom corrupt practices were alleged to have 
been committed by him and mistakes relating to omission 
of some names giving wrong names were held to be fatal and 
petition liable to be dismissed in limine, 


upon .” 


It is in this light that the affidavit as sworn and filed by 
the petitioner is requred to be judge . 


24 . Defects in afidavit have already been noted above. 
They are not mere defects of form . They are of a sub 
stantial nature and cannot be cured . Shri Mathur s argu 
ment that the photostat copy of the petition as retained by 
the petitioner , bears the additions and alterations as made 
before filing of the petition is too nive to be accepted . The 
question is about copy as served on the respondent. Too , 
apparently it does not bear such additions or alterations. 
These additions and alterations are not of a formal or in 
significant nature when read as a whole in their proper 
context, they change the whole tenor and purpose of the 
averments , 


27 . Similarly in Rajendrasingh vs. Smt. Usha Rani and 
ors . (AIR 1984 SC 956 ) it has been held that if an election 
petitioner disregards the mandate contained in sec . 91 (3 ) of 
the Act by filling incorrect copies , he takes the risk of the 
petition being dismissed in limine under sec . 86 of the Act . 
It is no part of the duty of the respondent to wade through 
the entire record in order to find out which is the correct 
copy . If out of the copies filed , the respondent s copy is 
found to be an incorrect one, it amounts to non -compliance 
of provisions of sec , 81( 3 ) of the Act which is sufficient to 
entail a dismissal of the election petition , 


28 . In the instant case firstly affidavit as sworn by the 
petitioner in support of the allegations of corrupt practice 
which an integral part of the petition and having not been 
supplied to the respondent in its true form , contravenes sec . 
81 ( 3 ) of the Act and renders the petition liable to summary 
dismissal. 


25. Similarly the defects and omissions in verification as 
noted above in the affidavit can also not be lightiy brushed 
aside. They are simply irreconciliable . A fact, rather 
basketful of facts stated to be true on personal knowledge 
of the petitioner, at one stage in the verification of the 
petition , stating the same facts as true on information , that 
took without disclosing the source thereof , in the verifica 
tion to the affidavit sworn in support of corrupt practice, is 
highly incongruent. 

26 . In Mithiilesh Kumar Pandey Vs. Baidyanath Yadav 
and ors . ( AIR 1984 SC 305) — mistakes in copy of the peti 
tion supplied to elected candidate as regards names of per 


29 . In view of the foregoing discussion the objections as 
raised by the respondent deserve to be upheld . " They are 
accordingly upheld . There is noncompliance of provisions 
of sec . 81 (3 ) of the Act , which is fully established . The 
petition and the affidavit as served on the respondent , do 
not fulfil the requirements of law . The petition deserves to 
be dismissed and is accordingly dismissed with costs. Counsel 
fee Rs. 2500 , if certified . 

Sdl- V . D . GYANI, Judge 
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SCHEDULE OF COSTS 


LA 


AULA 


Appellant 


Respondent 


Particulars 


Applicant . Non -Applicant 


Rs. nP . 

7 . 50 
5 . 00 


Rs. nP. 

14 . 00 
10 . 00 


Court-fee on memo of Appeal and Application 
Court fee on power of attorney 
Court fee on exhibits 
Court fee on process 
Counsel s fee on Re. 
Fee for preparation of 
Paper Book 


4 . 50 


Certificate not filed 


- 


. 


Total : 


17 . 00 


24 . 00 
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